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Many First Nations people believed we 
ended the concept of enfranchisement 
with the adoption of Section 35 in Can-
ada’s constitution.  Ironically, the fading 
of individual enfranchisement as the 
primary means of opting out of the In-
dian Act, with its intended loss of the 
collective rights of the individual Indian, 
has been replaced in this new Section 
35 era by a collective economic enfran-
chisement.  This new process of subtly 
obtaining collective consent to the ex-
tinguishment of inherent, aboriginal and 
Treaty rights is now accomplished 
through federal policy and legislation. 

Whole communities and nations can 
now opt out of the Indian Act and pro-
ceed under new delegated authorities 
to tax, manage lands and govern com-
munity members.  The only thing lost is 
any leverage or ability to pursue more 
substantive interpretations of these in-
herent, aboriginal and treaty rights. 

There appears to be no shortage of First 
Nation “Champions” willing to make 

this trade off for short-term benefits and 
quick cash in exchange for the 
“uncertainty” of self-determination. 

White Paper Politics & 
Emergence of the Rights-

Based Agenda 
Making real progress on the recogni-
tion of Indigenous Rights remains a ma-
jor challenge for liberal democracy in 
Canada.  The idea of a “Just Society”, 
promoted by Pierre Trudeau in the 
1960’s, brought more focus on the issue 
in terms of the vastly different views and 
interests of First Nation Peoples and that 
of the governing class within Canadian 
society.  Trudeau’s idea was to bring 
the long-standing policy of 
“enfranchisement” to its ultimate con-
clusion, the elimination of “Indian 
Status”. 

It was the same old historical solution of 
assimilation, where for a hundred years 
under the Indian Act, enfranchisement 
of individuals brought them into full 
citizenship and separated them from 
their “bands”.  The new “White Paper” 
idea was to do it en masse and bring 
Indians as a group into the Canadian 
polity, whether they asked for it or not.  
There would be no discrimination, but 
neither would there be any separate 
collective rights, based on a separate 
status from individual Canadian citizens.  
The original First Nations would be rele-
gated to the dust-bin of history. 

Trudeau and his then Indian Affairs 
Minister, Jean Chretien, approached 
“Indian Policy” in the same fundamen-
tal way their colonial forbearers had; 
driven by the assumption of cultural 
superiority and the need for integration 
of the economically marginalized native 
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individuals into mainstream society, albeit 
at the lowest social rung of the social order.  
With the backdrop of the 1960’s social 
revolution going on in the United States, 
with its significant Black American popula-
tion demanding equality with whites, Tru-
deau assumed it was time to give Canadian 
Indians “equality”. 

The civil rights movement was about indi-
vidual rights, while unknown to most non-
natives, the First Nation struggle has always 
been about the collective rights of Indige-
nous nations. These original nations might 
differ from the classic nation-state of inter-
national discourse, but these nations were 
“peoples” in the international legal sense, 
entitled to self-determination. 

The right of all “peoples” to self-
determination was clarified in the Univer-
sal Declaration on Human Rights and the 
related international human rights cove-
nants that followed, which were the global 
human rights standards adopted by the 
United Nations after World War II.  Self-
determination remains the only clearly rec-
ognized collective right, which entails 
among other things that “peoples” may 
choose their own political affiliation and 
may not be deprived of their own means of 
subsistence. 

The Trudeau-Chrétien gambit to create 
their vision of a “Just Society” based on 
liberal democratic values of individual 
freedoms and rights not only failed to ac-
count for these collective human rights, it 
totally ignored the Crown’s longstanding 
relationship with First Nations.  This Crown-
First Nations relationship was a fundamen-
tal, but relatively inactive aspect of Can-
ada’s political history and constitutional 
foundation. 

The treaty relationship and the fact that 
only the Crown could legally acquire In-
dian lands, as required under the Royal 
Proclamation of 1763, had served its pur-
pose in securing a peaceful settlement and 
building of Canada as a relatively large 
nation-state.   The Trudeau-Chrétien plan 
had not accounted for the Treaties with 
First Nations and had failed to recognize 
that there was a legal basis for scores of 

land claims against the Crown. 

These collective rights, inherent, aborigi-
nal rights to lands and resources, as well as 
the Treaty relationship with many First Na-
tions, had not been adequately accounted 
for by Liberal strategists.  Their liberal so-
cial-economic philosophy was narrowly 
focused on the rights and equality of indi-
viduals, causing them to ignore the Treaties 
and collective human rights of First Nations 
peoples.  This conflict of interest on the part 
of the Crown’s representatives created an 
immediate reaction by First Nation Peoples 
across the country and helped launch the 
modern era of First Nation politics. 

The “Red Paper” published by the Indian 
Association of Alberta, the Nisga’a Cal-
der Case and the growth of national politi-
cal movement under the auspices of the 
National Indian Brotherhood, precursor 
to the Assembly of First Nations, were all 
given a crucial impetus by the White Pa-
per Policy of 1969.  The collective rights 
and interests under the Treaties and long 
standing existence of land claim griev-
ances against the Crown were the impetus 
for this political movement.  The paternalis-
tic mentality of enfranchisement that had 
historically guided federal Indian policy 
was being more effectively challenged 
than ever before. 

These developments led to a new growth in 
effective collective action by First Nations, 
resulting in the inclusion of Section 35 in 
Canada’s Constitution, when it was 
“patriated” in 1982.  Although there have 
been key differences amongst First Nations 
on how to ensure that Treaties are re-
spected, land claims are addressed and 
self-determination is achieved, there was 
for a time a fairly clear consensus about the 
rejection of an enfranchisement mentality.   

The assertion of collective rights was seen 
as a First Nations responsibility and an 
enlightened Crown should uphold its bilat-
eral relationship with First Nations.  How-
ever, the existence of the Indian Act pre-
sented a dilemma for First Nations that in-
forms today’s events in ways never imag-
ined back in 1969. 

While the Indian Act represents a colonial 
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policy of assimilation, providing for the 
“enfranchisement” of individual Indians, it 
has also played a role in protecting the 
Indians on reserves from settlers and pre-
serving a sense of place, community and 
survival for many First Nation communities.  
Ironically, the tax exemption provision of 
the Indian Act, for most of its existence, 
was seen as a minor economic concession 
to the impoverished original peoples and 
not as the great advantage many opponents 
see it as today.  In fact, many First Nation 
people believe this tax exemption stems 
from their treaty rights and relationship to 
Canada, not the Indian Act. 

It should be noted that prior to the 1950’s, 
Indian Reserves did not receive the social 
services provided for today.  The impover-
ishment that existed prior to the introduc-
tion of universal social programs would 
have been an embarrassment to Canada, 
had it been exposed to the world through 
the emergence of the international mass 
media.  Although controlling costs has al-
ways been the driving force behind Crown 
Indian policy, the costs of supporting this 
social support system for Indians separate 
from provincial programs has represented 
the primary motivation for Indian policy 
reform by successive governments since 
the 1950’s and not the so-called recognition 
of inherent, treaty and aboriginal rights. 

For some time now, federal experts have 
realized that individual enfranchisement 
will not work to accomplish the desired 
cost-savings.  Since 1969 they have real-
ized only massive collective enfranchise-
ment will accomplish that end.  Since 1982 
they have also realized that off-loading the 
enormous cost of Indians cannot be done 
openly, it must be done through the guise 
of “self-government”.  These federal 
strategists realize that the desire of First 
Nations to take control of their futures must 
be used to secure the consent required to 
reduce growing federal obligations and 
liabilities. 

The New Era of Collective En-
franchisement 

The First Nations relationship with the 

Crown has historically been characterized 
by unresolved questions concerning the 
self-determination of peoples.  In British 
North America, the relationship between 
the Crown and the original First Nations of 
this land has been developed, at least in 
legal theory, if not in practice, in accor-
dance with principles of respect for the 
pre-existing rights of First Nations and 
Treaty-making.  While recent cases like 
Delgamuukw and Marshall have been 
hailed as clarifying this relationship and the 
rights of First Nations, the flip side of these 
cases reveals another more ominous trend 
in Canada. 

It is a long running trend of administrative 
colonialism that has suppressed and ma-
nipulated the self-determination of First 
Nations to ensure dependence of the vast 
majority of our peoples on government 
policy, programs and administrative tech-
niques to manage a rights-based relation-
ship.  This began with the imposition of the 
Indian Act and the policy of enfranchise-
ment. 

Many of our youth don’t seem to realize that 
any Status Indian born before 1961 was not 
considered a Canadian Citizen with the 
right to vote in federal or provincial elec-
tions. 

Our peoples actually conducted treaty rela-
tions with the Crown, who for its’ part, uni-
laterally determined the relationship to be 
one of assimilation.  There was to be no 
continuing recognition of our peoples’ na-
tionhood.  The Indian Act provided for an 
administrative process of 
“enfranchisement”, wherein our peoples 
could obtain Canadian citizenship by de-
nouncing their nationhood and “gaining” 
the franchise.  A franchise that provided for 
the taking your share of trust funds, etc. out 
of a band account.  It allowed the individual 
Indian to vote and buy liquor.  Yes, you 
could now be free to be a poor white man. 

The enfranchisement cookie only repre-
sented a larger system designed to deny 
self-determination of the First Nations.  Its 
genius was in its administrative procedure 
for obtaining consensual surrender of any 
personal right to inherent, aboriginal or 
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treaty rights.  It secured the individual ex-
tinguishment of access to collective rights.  
It secured the consent of the individual to 
buy out of the First Nations and into Cana-
dian society at its lowest rung. 

Today, we face an even larger product of 
administrative colonialism.  It represents 
the product of a long line of federal legisla-
tion, policies and procedures designed to:  

• assimilate First Nations,  

• reduce Crown obligations,  

• limit spending and liabilities and  

• extinguish pesky inherent, aboriginal 
and treaty rights.   

We live in a new era of economic enfran-
chisement designed to obtain or impose 
our consent collectively.  It is the new form 
of enfranchisement, designed to finish off 
any First Nations peoples who might prefer 
to maintain the spirit and intent of treaties 
or claim any rights to self-determination. 

Recent federal legislation being promoted 
by a number of First Nations themselves, 
reflect the depth of this crisis for the tradi-
tional rights-based agenda.  The new laws, 
such as the ‘Financial Institutions’ Bill, 
provide the framework for the ultimate col-
lective economic enfranchisement of a vast 
number of First Nation communities.  Other 
complimentary institutions such as the First 
Nations Governance Centre represent the 
growing framework of administratively 
based means to provide for the de-facto 
economic and political enfranchisement of 
First Nations. 

This trend is especially disturbing in view 
of recent developments concerning the 
former rights-based national collective 
body of First Nations, the Assembly First 
Nations.  Since the AFN has been hijacked 
by the Liberal connected “moderates” of 
Phil Fontaine, it has ceased to exist as a 
credible voice for First Nations inherent, 
aboriginal and treaty rights.  In this past 
year, repeated references to the National 
Chief’s support for the ‘Financial Institu-
tions’ Bill, despite the formal rejection by 
the Chiefs-in-Assembly, exposed the 

situation even more effectively than the 
well-known behind the scenes support of 
the National Chiefs Office for a minority of 
federally bank-rolled Chiefs advocating 
Bill C-20. 

As previously discussed by this writer, the 
development of two streams of First Nations 
is becoming more obvious.  It can be char-
acterized by the list of Liberal Government 
generated federal legislation regarding 
First Nations.  As the consent rolls in from 
various First Nations and their organiza-
tions, these new legislative initiatives set 
the stage for the new era of collective en-
franchisement. 

Administrative Framework for 
the New Era of Collective En-

franchisement 
As First Nations have struggled with the 
conundrum of the Indian Act, resisting 
most successive federal attempts to amend 
or otherwise alter it without their own col-
lective involvement, there has been an al-
ternative means by which the era of collec-
tive enfranchisement is being quietly im-
posed. 

The two most fundamental policy frame-
works Canada uses to tame the collective 
rights Section 35 was supposed to recog-
nize, is the Comprehensive Land Claims 
Policy and the Aboriginal Self-
Government Policy.  By channeling all 
First Nation rights through these two poli-
cies, the federal government has managed 
to contain the meaning of these collective 
rights within whatever parameters they 
desire.  That is because these elaborate 
policy processes are the only way outside 
of the courts that any First Nation can have 
rights recognized as being protected under 
Section 35.  It provides the federal govern-
ment with total control of the process, as 
the Constitutional protection is only ob-
tained through reaching agreements for 
which the frameworks are predetermined 
by the federal policy. 

In addition, there are the “opting out” 
processes the federal government and pli-
able First Nations have been designing.  
These are done either through recent 
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amendments to the Indian Act or by sepa-
rate stand-alone legislation.  Either way, 
the new legislation will apply, and specific 
sections of the Indian Act as a whole will 
no longer apply.  The First Nations Land 
Management Act is a variation on this ap-
proach. 

The use of federally sponsored First Na-
tions’ “Champions” has progressively sup-
ported a quietly shifting federal policy 
framework, which bypasses the collective 
political voice of First Nations.  There is no 
need for clarification of the Constitution.  
There is no need for any collective action 
or response by First Nations. 

New policy frameworks are simply 
dreamed up by federal officials, and then 
offered up with new funding attached.   

There are always at least a few takers.  So 
many communities are competing for lim-
ited federal program funding and budgets, 
that any offer of new monies outside the 
existing program limitations is attractive 
enough to bring in some First Nations inter-
est.  As others see these takers getting a 
financial edge, others are coaxed to join in.  
That is all that is needed and the federal 
government can claim success. 

It has even gotten to the point where the 
federal government can call most initiatives 
“First Nation driven”.  The current waning 

of First Nations solidarity for collective ac-
tion or the defense of inherent, aboriginal 
and treaty rights has fed this trend toward 
optional processes.  While the federal gov-
ernment can claim no one must take up 
such initiatives, which some fear might 
compromise inherent, aboriginal or treaty 
rights, these options become the only op-
tion as no alternatives are seriously consid-
ered as a matter of course in implementing 
federal policy and legislation. 

The pending ‘First Nations Financial In-
stitutions’ Act (Bill C-20) clearly reflects 
this trend.  Whether it’s a small or large 
minority who support such a push for dele-
gated federal authorities, the initiative is 
clearly complimentary to the overall fed-
eral tendency toward quashing inherent, 
aboriginal or treaty-based collective rights.  
The irony of all this is that it will be the First 
Nations themselves who sign onto these 
initiatives, whether they know the implica-
tions for their collective rights or not. 

The de facto consent to collective enfran-
chisement proceeds without regard to its 
ultimate constitutional implications.  In-
stead of individuals signing off on their col-
lective rights, it will now be whole commu-
nities and nations who sign away the col-
lective rights of their future generations. 
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By Andrew Webster 

At the Editor’s request, I offer readers a 
synopsis of my recent paper “Fiscal Re-
sponsibility for Programmes and Ser-
vices to Indians and the Forthcoming 
Premiers’ Conference on Aboriginal Is-
sues”.  The paper examines the develop-
ment of the status quo regarding the deliv-
ery and funding of programmes and ser-
vices (P&S) to Registered Indians in Can-
ada.  “Programmes and services” refers to 
the high-cost government activities which 
maintain the social fabric and advance indi-
vidual and collective well-being.  The ma-
jor of these comprise: social assistance; 
social services; social housing; preventa-
tive and curative health services; and edu-
cation. 

This paper is a response to requests, by 
colleagues and clients, for “the straight 
goods” on a complex and obscure subject.  
This need seems to be desperate, judging 
from the remarkable speed at which the 
electronic draft circulated in provincial, 
federal, legal, and Aboriginal circles.  The 
objective is simply to demystify a complex 
and timely topic enough for it to receive 
wider debate in provincial, federal, and 
above all Aboriginal circles.  I write mainly 
of the Registered Indian context, but the 
core issues transcend Aboriginal identity 
groups and the artificial fiscal boundary 
surrounding reserves. 

Neither of the two constitutional orders of 
government - federal and provincial - ac-
cepts legal responsibility for providing P&S 
to Registered Indians, particularly those 
living on reserves.  Responsibility for the 
well-being of off-reserve Aboriginal peo-
ples - i.e., Metis, Inuit, and Indian 
whether Status or not - is subject to a less 
vocal dispute.  There are profoundly polar-
ised differences of opinion on what the 
Constitution’s wording actually means in 
terms of P&S obligations.  These opposites 
are explained by the “Indian Problem”.   

At one time the Indian Problem, as it was 
openly called, was that Indians resisted the 
most coercive measures to affect their civi-
lisation, advancement, and ultimate enfran-
chisement.  To the federal and provincial 

governments, the modern Indian Problem 
is not that Indians frequently live in 
crowded, run-down social housing served 
by poor socio-sanitary infrastructure, suffer 
chronic and elevated levels of social and 
medical pathologies, or often reside in 
“welfare colonies” where welfare pay-
ments amount to the staple commodity in 
the weak local economy.  Today’s Indian 
Problem is the magnitude and trajectory of 
the dollar costs that these conditions imply.  
These expenditures constrain government 
spending in more popular areas of activity.  

Indians would not be such a fiscal problem 
if there were not so many of them, and if 
their population would not grow as rapidly 
as it does.  The on-reserve population is 
about half a million persons, consisting 
of 458,600 Status Indians and a few others 
who tend to have Aboriginal roots.  The 
remaining 38% of Status Indians reside off-
reserve.  Over the next 20 years the Indian 
population will increase by a remarkable 
34% with the greatest growth occurring on 
the 614 federal reserves.  Vast disparities 
will emerge, between provinces, in the size 
of the Registered Indian cohort.  For in-
stance, in about 20 years Registered Indi-
ans will comprise almost a third of Sas-
katchewan’s total population.  Many of 
these will live on reserves which do not 
contribute to the tax base.  Many of those 
living off-reserve will be economically dis-
advantaged, if not in receipt of public assis-
tance. 

The federal government is currently spend-
ing about $8 billion in 2004/05 to support 
basic, unavoidable P&S on reserves which 
fail to meet the real level of need.  The 
provinces additionally contribute perhaps 
one or two billion towards hospital care 
when reserve residents are sent out to ac-
cess services that are not available locally.  
The costs of P&S to the off-reserve rural and 
urban cohorts are a matter of speculation.  
Four to five billion is a reasonable estimate 
for these costs borne by the provinces, with 
a minor contribution from the federal gov-
ernment through the cost-sharing arrange-
ments for the general population.  The pro-
vincial burden includes the non-Status In-
dian population, and the Metis populations, 
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for whom the federal government refuses 
any Aboriginal P&S support.   

Thus, the magnitude and trajectory of the 
Indian Problem alone are reason for the 
federal and provincial governments to use 
every excuse possible to avoid involve-
ment in services to Indians.  This means 
exploiting every iota of ambiguity in the 
Constitution, and the treaties, with a view 
towards cost avoidance.  Indian pro-
grammes and services fall into a constitu-
tional grey area.  First, understand that the 
Constitution only recognises the federal 
and provincial orders of government, and 
thus, its concern is with the division of pow-
ers between these two orders.  There is 
consequently no mention of Indians, other 
than about which of the two orders of gov-
ernment is responsible for them in a gen-
eral sense.  Responsibility for Indian P&S 
therefore falls under either of federal or 
provincial jurisdiction.  The possible ex-
ception is one of the recent, constitutionally 
entrenched treaties which suggests a 
measure of First Nation (FN) responsibility 
with respect to a particular self-governing 
group. 

Questions of programmes and services to 
Indians are really questions about respon-
sibility for Indian welfare.  These questions 
cannot be (or have not yet been) answered 
simply on the basis of who has general re-
sponsibility for Indians.  Things are much 
more complex - perhaps needlessly so, but 
understandably so given the magnitude of 
the financial issues. 

It is unclear, from the treaties or from the 
Constitution, whether the funding and ad-
ministration of programmes and services to 
Indians fall under federal or provincial ju-
risdiction.  Put another way: the answer 
may seem clear to some, while others 
would differ absolutely, and the courts 
have not yet defined the allocation of this 
responsibility.  Neither of the Constitution’s 
orders of government acknowledges ulti-
mate, legal responsibility for providing 
Indians with P&S even on reserves.  The 
federal Crown provides a minimum level of 
P&S - mainly on reserves - on “moral” and 
“humanitarian” grounds rather then obli-
gation.  At the 1964 Dominion-Provincial 

Indian Affairs Conference, the Crown 
tabled a list of moral, historical, and legal 
reasons why the provinces should take 
over P&S administration with declining fed-
eral contributions.  This was rejected, and 
four decades of dispute followed. 

First Nations people - and some would ar-
gue all Aboriginal peoples - are in effect  
“fiscal lepers” or “fiscal footballs” whom 
neither order of constitutional government 
wants responsibility for.  The on-reserve 
Indian population - and perhaps those peo-
ple who have recently left reserves - are 
probably the most deserving of the 
“financial pariah” terminology.  It seems 
inconsistent with a modern, western, indus-
trial democracy that the welfare of hun-
dreds of thousands of people is a matter of 
intergovernmental avoidance.  Few people 
in the general population are aware of this 
financial dispute; most imagine that the 
federal Crown is entirely responsible. 

The Crown actually feels that provincial 
services should extend onto reserves un-
der the cost-sharing arrangements that 
apply to the general population.  Disagree-
ment on this translates into under-funding 
and service gaps.  Neither government 
feels obligated to invest the sums needed 
to alleviate poor conditions on reserves.  
The Crown routinely tries to be rid of, or to 
limit, Indian P&S costs; e.g., Health Canada 
is “off-loading” large numbers of chronic 
patients onto provincial primary care facili-
ties.  Opposition to off-loading was the 
dominant issue for First Nations for four 
decades. 

The Crown could, if it wished, exercise its 
constitutional right to enact Indian-specific 
P&S legislation.  This could solve account-
ability problems and allow for fast-tracking 
the recognition of FN jurisdiction in these 
areas.  Yet in 1964, Cabinet decided that 
P&S legislation would suggest a legal re-
sponsibility and raise expenditures.  The 
Crown’s court defence assumes that the 
power to adopt a law does not translate into 
a positive duty to use that power: the 
Crown is not responsible for inaction on its 
part to assist Indians, no matter how des-
perate their situation becomes.  Thus, the 
“moral grounds” rationale is inconsistent 
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with fact and at odds with the protective 
duties of a fiduciary. 

The first Premiers’ Meeting on Aborigi-
nal issues since 1964 is anticipated to oc-
cur in late 2005 or early 2006.  The Septem-
ber 2004 Premiers’ Health Conference 
may suggest what to expect.  In such high-
stakes negotiations the provinces are will-
ing to hurt the Federal Government to ad-
vance their aims.  Yet despite common 
ground with the provinces, the Assembly 
of First Nations (AFN) declined to negoti-
ate any issue including the federal financial 
offer for additional First Nations health 
funding.  It fell silent when fiscal responsi-
bility was raised by premiers.  Several 
weeks earlier, former premier Roy Ro-
manow stressed to the National Chief the 
importance of addressing the jurisdictional 
question at the health conference.  It seems 
odd that Mr. Romanow subsequently felt 
obligated to raise this point in front of the 
cameras, while the AFN representatives 
had no comment.  The AFN also raised no 
discernable protest over significant off-
loading events which occurred in the 
months leading up to the Health Confer-
ence.  These include termination of social 
assistance benefits to off-reserve students, 
cancellation of non-insured health benefits, 
and stoppage of patient transportation 
funding in cases of chronic patients.  Events 
such as these formerly elicited shrill pro-
test from the AFN. 

A parallel and significant development oc-
curred shortly after the September Health 
Conference: The Conservatives demanded 
federal legislation for the main Indian P&S 
areas.  This would occupy provincial 
ground and assume financial responsibili-
ties.  Despite potential for healing fiscal 
wounds with the provinces, and appeal to 
FNs insistent on federal acknowledgement 
of responsibility, the AFN is disregarding 
this development.  Its interests seem to be 
jurisdiction, immediate cash in some pro-
gramme areas, and escalator-driven fund-
ing.  Now some of its regional constituents 
question this dismissiveness and disinclina-
tion to confront the Liberals.  It remains to 
be seen whether they will compel the AFN 
to work with the provinces to press the 

fragile Federal Government, under the 
television cameras, on responsibility.  The 
combined legislation-responsibility issue 
has the potential to animate the next con-
ference, if not polarise First Nations along 
party lines. 

The present Liberal Government has redis-
covered the perceived necessity, first real-
ised by the Pearson Liberal Government 
in the early 1960s, that the provinces must 
be coerced into programmes and services 
financial partnerships.  Thus, at present 
there is every reason to assume that, at the 
forthcoming conference, the Prime Minister 
will table significant new investments in 
targeted programme areas and challenge 
the provinces to follow suit.  It is unlikely 
that the 1964 proposal for the provincial 
take-over of federal services will be re-
peated.  In retrospect, that proposal ranks 
with the old Indian Policy in terms of his-
torical folly in Canadian Indian affairs.  The 
federal approach will doubtless be more 
subtle although oriented towards the same 
ultimate objective. 

If First Nations again downplay the respon-
sibility issue, some people will ask whose 
side the AFN is on.  If it is left to the Conser-
vatives to elevate the issue, then Liberals at 
all levels will have a bigger problem.  At 
the next Premiers’ meeting on Aboriginal 
issues, one cannot expect the provinces to 
argue against the absurdity of the fiscal 
status quo unless First Nations show some 
interest.  They must lead this battle, if they 
still care.  This same question ought to be 
asked of organisations representing Non-
Status Indians, Metis, and Inuit.  They too 
have a stake and an obligation to speak 
their interests and, indeed, make use of 
their common ground with the provinces.  
The provinces are spoiling for a fight on the 
responsibility question.  They remember 
the fiscal shocks caused by waves of unilat-
eral federal offloading events.  They are 
compelled to absorb sharply increasing 
costs associated with services provided off-
reserve.  They fear - quite rightly - a rein-
vigorated federal strategy to coerce them 
into financial “partnerships” that First Na-
tions, particularly, have traditionally re-
sisted. 

‘Fiscal Issue’ continued from page 7 
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If First Nations miss the opportunity to 
resolve the responsibility matter, we will 
continue on our march towards court de-
cisions that have potentially catastrophic 
impacts on intergovernmental fiscal rela-
tions.  The Crown’s willingness to fight 
legal challenges, on the basis that it has 
no responsibility and cannot be com-
pelled to legislatively acknowledge a 
responsibility, is playing a dangerous 
game.  Federal officials wait for a 
“miracle” court decision that someday 
throws billions in Indian expenditures 
onto the provinces.  This is a most ques-
tionable basis for national public policy.  
The fiscal shocks could well ignite a po-
litical firestorm.  The status quo for dollar 
transfers and taxation powers would 
likely require adjustment.  The Constitu-
tion might need reopening.  First Nations 
might revolt.  There is no favourable sce-

nario if the federal government won its 
“miracle”.   

Thus, the forthcoming federal-provincial 
conference on Aboriginal issues will be 
an historical turning point judged on 
whether or not it resolves the responsibility 
question. 

[NOTE: Andrew Webster is an Ottawa-
based consultant specialising in support 
to negotiation and litigation of pro-
grammes and services issues.  He has 
written numerous reports on P&S fiscal 
relations.  

Andrew can be reached at (613) 234-1587, 
or by e-mail at: 
a.webster@sympatico.ca] 
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TAHLTAN NATION chief councillor Jerry Asp holds 
document presented by elders demanding his resig-

nation. (Photo courtesy of the Terrace Standard) 

TERRACE (BC Newspaper Group/Jan. 22, 2005) 
— A group of Tahltan elders concerned about 
mining development in their traditional terri-
tory took over the band office in Telegraph 
Creek last week, as tensions over the band's 
leadership  and its pro-mining stance - sim-
mered over into political protest.  

Spokesperson Terri Brown said between 30 and 
40 people were camping out in the hopes that 
chief councilor Jerry Asp would quit. 

Brown, a resident of Ottawa, and past president 
of the Native Women's Association of Canada, 
said the group was determined to stay. 

"There are a lot of us who are dissatisfied with 
the chief," Brown said, as the standoff appeared 
poised to enter its fifth day. 

On Jan. 18, 75-year-old band member Bobby 
Quock served chief councilor Jerry Asp with his 
notice. Protesters were also gathering signa-
tures on a petition calling for Asp's resignation. 

Brown said the protesters, most of whom had 
never taken part in a political demonstration 
before, are concerned with existing and poten-
tial mines and exploration projects taking place 
on traditional territory, raising fears that mining 
activity could harm sacred areas and hurt the 
environment. 

Asp refuses to resign. In a statement, Asp said 
his decision has been reaffirmed by the Depart-
ment of Indian affairs. 

"Our elders are important to us as a nation cul-
turally, politically and socially, and using them 
as a political bat to hit the current leadership 
over the head saddens and hurts me," he said. 

Asp added he continues to enjoy the sup-
port of more than 1,500 members. 

"So far, only 30 members have publicly 
expressed a desire for a change in leader-
ship." 

The Tahltan have a long-established repu-
tation as being at the forefront of aboriginal 
groups in B.C. who have been willing to 
work with mining companies, in return for 
jobs and other benefits. 

Asp pointed to a policy paper dating from 
1987 developed through consensus that the 
first nation is willing to work with industry 
and government in order to achieve long-
term social and economic stability, all 
while enforcing a higher environmental 
standard. The result? Asp says the band has 
seen unemployment drop from 85 per cent 
to 6 per cent. 

On Jan. 8 and 9, the Tahltan nation held a 
general assembly in Dease Lake to discuss 
mining exploration company Nova Gold's 
proposed Galore Creek development.  

Chief Asp said the nation spent $100,000 on 
costs such as chartered planes to ensure 
Tahltan members from as far away as Ot-
tawa were able to attend. Terri Brown and 
Cassiar Watch representative Jim Bourquin 
led much of the discussion about the pro-
posed mining project, Asp said. 

But the pair failed to dissuade the member-
ship from endorsing the Tahltan leader-
ship's intent to continue exploring negotia-
tions for a participation agreement with 
Nova Gold. 

Asp also questions Brown's concern over a 
band deficit of $1.2 million.  

Asp said the band has accrued a CMHC 
housing rental deficit of that amount from 
members who haven't paid their rent, but 
past band administrators borrowed from 
programs and services to cover the deficit. 

"As a council we have been struggling with 
ways to address this housing deficit and we 
were ready to meet with the department of 
Indian affairs officials in Dease Lake when 
this `sit-in' was begun." 

Dease Lake RCMP Sgt. Duncan Dixon de-
scribed the protest as peaceful.  

[Reprinted from Terrace Standard] 

Tahltan Protesters Occupy Band Office in B.C. 
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January 30, 2005 

The Tahltan Elders Women’s Circle were 
made aware of a pending sexual assault 
charge against Jerry Asp.  Tahltan Elders 
are now demanding his resignation on the 
grounds of the alleged sexual assault 
charge, which is currently under investiga-
tion.  Safety of women is now at stake, 
should the ousted Chief return to the tiny 
remote northern British Columbia commu-
nity of Telegraph Creek.  The band office is 
staffed by mainly women of varying ages.  
Women need to be safe in this community 
including their band office.    

Elders of the Tahltan Nation are into the 14th 
day of occupation of their band office.  The 
past Chief Jerry Asp met  the elders at the 
entrance to the office on the 3rd day of oc-
cupation.  We have not seen him since.  He 
was put on notice by elder spokesman 75-
year old Bobby Quock.  He was told,  
“Jerry Asp, you are no longer Chief of the 
Tahltan People.”   At the time he pushed a 
woman elder and grabbed Bobby Quock in 
a rough manner and others intervened.  
We have not had communication with him 
since.  The only communication has been 
the interviews on radio and television.  Asp 
seems to think that 1560 Tahltans support 
him.  Despite the reality that he has lost 
credibility and is regarded as a threat to 
the Nation. The Department of Indian Af-
fairs failed to respond to the letter from 
elders dated January 19, demanding an 
audit of finances.  Their excuse is the flood-
ing in the Lower Mainland. 

Elders are concerned with the lack of infor-
mation on proposed mining projects in the 
area.  Galore Creek is one where a 300 km 
access road is to be built along the Stikine 
River.  This area is a sensitive area with 
salmon streams and  breeding grounds.  
There is a large population of grizzly bear, 
goat, sheep, moose, and caribou.   Asp has 
been in negotiation with Shell Canada 
behind closed doors.  We do not want 
agreements signed without our knowledge 
and consent.  The Klappan area is the 
headwaters to the Skeena River, Stikine 
River and Nass River. Coal bed methane 
is to be extracted from the area.  The area 
could be destroyed for future generations.  

The Tahltan leadership have proved to be 
very weak and non-representative on the 
protection of land and eco-systems.   

The Tahltan Nation Development Corpo-
ration which Asp also heads is stacked with 
his relatives.  Nepotism, favourtism,  and 
domination by one family has made this 
corporation suspect to the Tahltan people.  
Benefits of jobs, opportunities and training 
has clearly by-passed the local people. 
Relatives  of Asp have been moving into the 
area to control the corporation, band and 
tribal government.  An audit would be in 
order to account for the revenues gener-
ated and decisions made for investment, 
contracting and business activity outside of 
the territory. 

The protestors were warned of a pending 
court injunction, however it has not been 
served.   A catholic nun attempted to de-
liver notice of appearance of the applica-
tion hearing. However, she was sent away 
with her bundle.   She later apologized say-
ing she was not informed of the conflict and 
will in the future stay out of the politics of 
the Tahltans.   

In the beginning, we had several visits per 
day from the RCMP and now we do not 
hear from then at all.   They were con-
cerned that Terri Brown was identified as 
an outsider making trouble. They discov-
ered that Terri Brown is a Tahltan and has 
family members living in Telegraph.  On 
the night of January 26, a senior elders 
home was entered and the young man 
identified himself as a supporter of Jerry 
Asp.  He attacked a visiting elder.  How-
ever, he was overpowered by 83-year old 
Roy Quock and was forced to leave.  The 
police were asked to give him a warning.  

Jerry Asp is continuing his business as a 
leader despite the demands from the eld-
ers.  We have had threatening emails from 
his supporter Gordon Loverin,  a member 
of the Taku River Tlingits.  The emails are 
riddled with warnings of blood shed and 
pay back.  The elders chose to ignore 
threats and continue with the damand for 
the formal resignation of  Asp.   

Workers returned to work on their pay day 
to resume service delivery.   The elders do 

Tahltan Elders Press Release: Sit-In At The 
Telegraph Creek Band Office 

“Elders are 
concerned with 
the lack of 
information on 
proposed mining 
projects in the 
area.  Galore 
Creek is one 
where a 300 km 
access road is to 
be built along the 
Stikine River.  
This area is a 
sensitive area 
with salmon 
streams and  
breeding 
grounds.  There is 
a large 
population of 
grizzly bear, 
goat, sheep, 
moose, and 
caribou.” 

Page 11 

VOLUME 3, ISSUE 1 

Confluence of the Tahltan 
and Stikine Rivers at Ea-
gle Rock, Tahltan terri-

tory. 

Tahltan Village. 



not interfere with their work.  Two staff 
members continue to make rude comments 
to the elders and attempt to provoke an 
altercation.  We continue to state that we 
are here in a peaceful way.   

We receive calls from Tahltan supporters 
every day and words of encouragement 
and honor.  We continue to build solidarity 
and strength.  Days are spent in strategy 
sessions, and discussions around our be-
liefs.  The band councillors remain suppor-
tive as these are their elders in the build-
ing.  There has been a huge outpouring 
from the community.  We have meals deliv-
ered from different households daily. We 
have enjoyed our traditional foods and 
many treats and are gaining weight and 
becoming very pampered by all.   

We hear from supporters from around the 
globe and it is very heartwarming and 
gives us the strength to go on.  We have 
had great coverage and elders are giving 
interviews and state our position very well.   

Elders were informed that Asp spoke in 
Guatemala to indigenous peoples attempt-

ing to convince them of mining in their ter-
ritory.  We have been advised that 2 pro-
testors were killed in the area that Asp vis-
ited.  We are embarrassed of his actions 
and will not tolerate or support his shame-
less behavior.  We plan to send a letter to 
the indigenous brothers and sisters apolo-
gizing for his actions.  

The morale of the elders remains positive 
and encouraging. However, some are tiring  
and they still do not want to surrender for 
fear of what may be in store for their fami-
lies.  Despite the numerous health prob-
lems, Tahltan elders are determined in the 
struggle for the removal of Jerry Asp.   

The strength of the Tahltan People lies with 
the elders.  Their stories of struggle when 
the first whitemen arrived, gives us cour-
age.  Their dreams of a better tomorrow, 
gives us vision.  Their prayers softens our 
anger.  Their connection to Creator gives 
us a restful sleep and gratitude.  Until the 
next we remain your friends. 

Tahltan Elders, Telegraph Creek 

‘Tahltan Elders’ conclusion from page 11 
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January 30, 2005 

By Arthur Manuel, Spokesperson, Indige-
nous Network on Economies and Trade 
(INET) 

On January 29, 2005 I had a telephone con-
versation with Terri Brown who was at the 
Tahltan Band Office and I would like to file 
the following report on our conversation: 

The Tahltan elders are still occupying the 
Tahltan Band Office in Telegraph Creek, 
British Columbia.  They began their occu-
pation on January 17, 2005 because they 
are very concerned about mines being 
planned in their territory, and especially 
how their Chief Jerry Asp has been misrep-
resenting them in discussions with the min-
ing industry.  They say that the local, re-
gional, national and international communi-
ties have been led to believe they support 
mining, but they do have real major con-
cerns. 

Nova Gold and other mining companies 
have mining plans in their area that will 
contaminate the headwaters of the Skeena, 
Nass and Stikeena Rivers.  They are also 
very concerned about the roads that are 
planned especially toward the alpines.  All 
mining will impact the three kinds of fish in 
the area.  They are also concerned that 
Chief Jerry Asp has been meeting privately 
with Shell Canada about coal bed methane 
in the region. 

The people of the Tahltan are embarrassed 
with the support Chief Jerry Asp has given 

Canadian mining companies in Guatemala.  
They said that everyone thought he was 
down in Guatemala for holidays.  They 
never thought he was supporting mining 
down south and that the government and 
mining companies were responsible for the 
killing and hurting local people protesting 
against those mining activities. 

Chief Jerry Asp has got a Court Order to 
remove specified people from occupy the 
Band Office and carrying on other protest 
activities against the Tahltan First Nation 
(also known as Tahltan Indian Band).  The 
January 26, 2005 Order is actually is very 
broad and does limit the legitimate right of 
all people to protest against the political 
decisions of the Tahltan Chief and Council.  
This Court Order has not been served or 
enforced. 

The elders say they have four out of the five 
councilors of the Tahltan Band supporting 
them.  In order to obtain a valid Court Or-
der an Indian Band must pass a BCR giving 
instructions to their legal counsel to seek a 
Court Order.  In this case the Chief Asp 
does not seem to have the support to get a 
BCR. 

The Tahltan Band Office was open on Fri-
day and will remain open to every one ex-
cept the Chief Jerry Asp.  The people of 
Tahltan want Chief Jerry Asp to resign be-
cause of these very serious problems re-
garding his support for the mining indus-
try. 

Mining in B.C.: Report on the Occupation of 
the Tahltan Band Office 
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Mr. Jim Prentice (Calgary Centre-North, 
CPC): Mr. Speaker, I will be splitting my 
time with the member for Souris--Moose 
Mountain. 

I rise as a new member of this honourable 
House and in so doing, allow me to say that 
it is a great honour for me to be here, to 
stand here on the floor of the House of 
Commons as the advocate, the spokesman, 
and the voice of the fine citizens of Calgary 
Centre-North. 

This throne speech purports to offer Cana-
dians lives of dignity characterized by cul-
tural expression, vibrant communities and 
dynamic economic opportunities. Heady 
stuff, but not so for aboriginal Canadians 
because the throne speech for them speaks 
of another darker, more sombre Canada. 
For these Canadians the future is one of 
poverty, despair, lives overshadowed by 
fetal alcohol syndrome, teen suicide, 
chronic disease, and government failure to 
provide education or basic infrastructure 

[Translation] 

Those are the government's words from the 
Speech from the Throne. Independent ob-
servers, such as the United Nations Com-
mission on Human Rights and, more re-
cently, Amnesty International, are even less 
generous in what they have to say. 

[English] 

In what must surely be one of the saddest 
chapters in modern throne speeches, the 
government offers only a confession. There 
is no plan. There are no specifics. There is 
no compassion. There is no vision. 

As it is written in stone, at the entrance to 
this hallowed building, “Where there is no 
vision, the people perish”, and so it shall 
be with our young aboriginal people in 
their communities unless and until the gov-
ernment, or more likely a future Conserva-
tive government, has the courage to ad-
dress these problems. 

The government is so bereft of ideas that it 
dares to present a throne speech which 
acknowledges intolerable consequences 
and yawning gaps. In response, it vaguely 
offers to meet to talk about it, and only then 

to set measurable goals, as though we were 
discussing statistical information rather 
than the lives of our children, for aboriginal 
children are our children. They are Cana-
dian children. 

There is a growing consensus on what must 
be done. 

First, there is a need for accountability in 
the money that is spent. The Government of 
Canada will expend almost $10 billion on 
aboriginal programs and services in this 
fiscal year, yet it does so without any legis-
lative framework for the expenditure on 
social services, education or health. Stated 
simply, there are no laws in place govern-
ing these expenditures, no laws defining 
what services or what standards of service 
aboriginal Canadians are supposed to re-
ceive. Perhaps most important, there is no 
way for Canadians, aboriginal or non-
aboriginal, to find out how much of that 
money is making its way through to abo-
riginal Canadians themselves. 

Second, the Indian Act must be replaced. It 
must be replaced by a modern statute pro-
viding for aboriginal self-government. Eve-
ryone agrees that the country requires an 
orderly devolution of full legal and democ-
ratic responsibility to aboriginal Canadi-
ans. This must happen within the context of 
our federal state and with full consultation 
with aboriginal Canadians. 

[Translation] 

It must be obvious, even to this direc-
tionless Liberal government, that it is in the 
process of destroying the lives of Canada's 
Aboriginals who have been stuck in an out-
dated system of governance for more than 
a hundred years. 

[English] 

Aboriginal Canadians, like other Canadi-
ans, are entitled to a governance frame-
work which ensures stability, certainty, 
safety, respect for the rule of law and which 
allows first nations themselves to address 
issues such as the availability of on-reserve 
private property ownership. 

[Translation] 

October 8, 2004—Conservatives Response to the 
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Thirdly, Canada's Aboriginals are entitled 
to a system in which public funds are man-
aged transparently and accurately. How 
much of the $10 billion really goes to the 
people who need it most? 

[English] 

Fourth, the government lacks the vision to 
propound a legislative framework for the 
settlement of comprehensive claims for the 
development of self-government agree-
ments and the overarching resolution of 
specific claims, all in a way which would 
respect the rights of aboriginal Canadians 
while simultaneously ensuring constitu-
tional harmony so that this nation is govern-
able. 

Pathetically, after 12 years of Liberal gov-
ernment, the speech contains only a telling 
admission of failure, that for many their 
water is unsanitary, their communities are 
not safe and their children, who for all of us 
are the repository of our hopes and 
dreams, live in despair. 

In a democracy governed by the rule of 
law, there is no place to hide, and so it is 
for the aging and decaying regime that has 
penned the throne speech. The Liberal 
government has had the past 11 years to 
pursue meaningful institutional and legal 
reform with a view to improving the lives of 
aboriginal Canadians. I say unequivocally 
that it has failed and someday it shall bear 
the harsh judgment of history. 

It is not just the 2004 throne speech. The 
1993 Liberal red book chronicles the abo-
riginal frustrations of 11 years ago: unem-
ployment, health problems, poor housing, 
unequal educational opportunity, unsafe 
drinking water. In the time since the Liber-
als have retreated on every difficult issue. 

I have reviewed the throne speeches of 
these ensuing 11 years. Placed in the sad-
dened context of teenage aboriginal sui-
cide, they are a stunning indictment of 
vapid promises. In 1994 there was a prom-
ise to forge a new partnership with aborigi-
nal people. In 1996 there was a promise to 
incorporate aboriginal aspirations. In 1997 
there were promises to develop partner-
ships to build strong communities. In 1999 

there was a promise to build stronger part-
nerships. In 2001 there was a promise to 
share the Canadian way with aboriginal 
Canadians and a commitment not to be 
deterred by the length of the journey of the 
obstacles. In 2002 there was a promise to 
close the life gap. In February 2004 there 
was a promise to start to turn the corner on 
the shameful circumstances on reserves. 
Finally in October 2004, again after 10 
years, there was a new promise of partner-
ship. In the intervening 10 years there has 
been no significant institutional change, no 
significant legislative change, no self-
government legislation, no accountability 
legislation and no governance legislation. 

What we do have is the consequences of 10 
years of failure: more bad water; continued 
educational gaps; infrastructure shortage; 
and sadly, more fetal alcohol syndrome 
and teenage suicides. 

The 2004 throne speech is correct because 
there is sham in all of this. I have travelled 
the length and the breadth of the country. I 
have seen the face of aboriginal poverty. I 
have seen the face of aboriginal despair, 
the despondency of fetal alcohol syndrome 
and of teenage suicide. I am unashamed to 
say, as a citizen of Canada, that I have wept 
in the face of the poverty I have seen on 
first nations. 

I say today that we can do better. Canadi-
ans, aboriginal and non-aboriginal, de-
serve better.  

[Translation] 

We can and must do better for all Canadi-
ans, Aboriginal or not. 

[English] 

They deserve more than this throne speech 
has offered. They deserve vision, they de-
serve purpose, they deserve hope and they 
deserve a government which has the cour-
age to effect change. Without that, that 
which makes this country what it is, we 
shall surely perish. 

Mr. Lee Richardson (Calgary Centre, 
CPC): Mr. Speaker, we have just heard a 
remarkable speech in the House today. 
These are things that we have been hearing 

‘Conservatives’ continued from page 14 
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about for a long time. The member for Cal-
gary Centre-North just went through a lit-
any of broken Liberal promises, which 
really had to move everyone in the House. 

I am not familiar with all the issues of which 
the member spoke, but it seems to me that 
these are things that we have heard time 
and time again. We have heard solutions 
proposed for the past 10 years in the 
House. What is the reason for the delay? 
Why can they not carry on with these is-
sues?  

I know the hon. member is an acknowl-
edged expert in the country on aboriginal 
issues, particularly aboriginal self-
government. What is the delay? Why can 
we not get on with these things? 

Mr. Jim Prentice: Mr. Speaker, it is my 
honour to respond to the experienced 
member from Calgary Centre. 

The throne speech contains a remarkable 
statement that is offered to us in the context 
of Canada's role in the world and what we 
have to offer as a nation. It states: 

In so many of the world's trouble spots, 
establishing order is only the first step. 
Poverty, despair and violence are usually 
rooted in failed institutions of basic gov-
ernance and rule of law.  
 If in the throne speech the government can 
see with clarity that is the situation in the 
world, why does it lack the judgment, the 
decency and the compassion to realize that 
we are dealing with the same problems of 
institutional failure in Canada? That is the 
source of the despair and the despon-
dency. If that applies elsewhere in the 
world, why can we not apply the same Ca-
nadian sense of imagination to the prob-
lems of our first people right here? 

I referred in my comments to Amnesty In-
ternational. I am not the only one who feels 
this way. This was not in the throne speech. 
This is what Amnesty International had to 
say in a report that was issued this week: 

The Committee is greatly concerned at 
the gross disparity between Aboriginal 
people and the majority of Canadians 
with respect to the enjoyment of Covenant 

rights. There has been little or no pro-
gress in the alleviation of social and eco-
nomic deprivation among Aboriginal peo-
ple. In particular, the Committee is 
deeply concerned at the shortage of ade-
quate housing, the endemic mass unem-
ployment and the high rate of suicide, 
especially among youth, in the Aboriginal 
communities. Another concern is the fail-
ure to provide safe and adequate drinking 
water to Aboriginal communities on  re-
serves. 

These problems are well chronicled. They 
are problems that commenced with institu-
tional failure of a governance system that 
was initiated more than 100 years ago in 
the form of the Indian Act and that has un-
dergone some change, but paltry change, 
in the time since. Aboriginal Canadians do 
not have control of their own affairs. The 
Indian Act, if there is to be progress in this 
country, must be replaced by a modern 
legislative framework which provides for 
the full devolution of authority so that abo-
riginal Canadians in concert with govern-
ment can work to solve these problems. 

The government, this aging regime, in 
throne speech after throne speech has spo-
ken of these issues, has offered vapid, va-
cant promises and yet, at the end of a pe-
riod of 11 years of governance, aboriginal 
Canadians are no better off in this country 
than they were, by its own admission, 12 
years ago. It is a failure of governance and 
it will be cured only when there is a gov-
ernment in place which has the courage to 
act, to step forward, to take the initiative, to 
work together in partnership with aborigi-
nal Canadians and develop governance 
structures which will present a bright future 
for aboriginal Canadians. 

SOURCE: Parliament Hansard, October 
8, 2004. 
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Algonquins protest re-
serve housing conditions, 
while on Victoria Island, 
in Ottawa, October 2001. 

Algonquins protesting 
reserve housing condi-

tions, while in Ottawa on 
Victoria Island, Oct. 2001. 



January 16, 2005 

By Ardith Walkem, Barrister and Solicitor 

I was asked to attend at the Canada-
Aboriginal Peoples Roundtable on Nego-
tiations in Calgary, and report on the dis-
cussion.  Key features of the evolving fed-
eral framework for addressing Aboriginal 
Title and Rights are discussed below.   

There are significant changes that will im-
pact on First Nations.  Foremost among 
these changes are: 

1. Incorporation of all sections of the 
Aboriginal population (non-status, Mé-
tis, off-reserve)  in federal decision 
making and policy development; 

2. Integration of federal and provincial 
policy regarding Aboriginal issues; 

3. Introduction  of “own source revenue” 
requirements for all funding of Indige-
nous organizations, and increased fi-
nancial reporting requirements;  

4. Introduction of “quality of life” as a 
standard for the measurement of the 
success of federal programs; 

5. Creation of a template approach to the 
negotiation of self-government and 
lands/resource agreements; and 

6. Introduction of incremental treaty/
certainty or sectoral agreements to 
address lands and resource issues. 

The new policy framework outlined in the 

Roundtable discussions represents a clas-
sic liberal view, originally applied to In-
digenous Peoples through the White Paper 
policy of 1969.  The focus is not on respect-
ing Indigenous Peoples’ difference, nor of 
making space for that difference within the 
Canadian legal and political framework, 
but rather of integrating Indigenous Peo-
ples into the Canadian body politic.   

The purpose of the federal policy is to en-
courage a reconciliation framework for 
negotiation, and to discourage use of litiga-
tion by incorporating evolving constitu-
tional case law into federal policy.  The 
“new” federal policy discloses a renewed 
commitment to implementing federal pol-
icy directions already underway through 
initiatives such as the Land Management 
Act and First Nations Governance Act.  
Mechanisms originally anticipated in the 
now defunct First Nations Governance 
Act will be imposed on Indigenous govern-
ments as part of federal policy, including:  
constitutions, citizenship codes, and the 
application of the Charter to Indigenous 
governments and organizations.   

Reconciliation Framework 
The discussion of Reconciliation in the fed-
eral documents (and, indeed, the Roundta-
ble discussion that I attended) entirely 
lacked of any reference to the sovereignty 
of Indigenous Nations.  The starting point 
for the discussion is the assumption that 
Indigenous Nations have been absorbed 
into the Canadian state.  Reconciliation in-
cludes the recognition of the “sovereignty 
of the Crown and the rights of other Cana-
dians.”  Reconciliation, as defined by Can-
ada (in its interpretation of the SCC pro-
nouncements in this regard) includes the 
following features: 

• “balancing the recognition and pres-
ervation of the rights of Aboriginal 
peoples, with the Crown’s ability to 
limit those rights in the interests of all 
Canadians.” 

• “Mutual recognition is premised on 
coexistence and interdependence of 
Aboriginal and non-Aboriginal Cana-

Re: Canada-Aboriginal Peoples Roundtable 
(Negotiation Session) 
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Andy Scott, Minister of Indian (and Aboriginal) 
Affairs, Chaired the Negotiations Session of the 
Canada-Aboriginal Roundtable process, held in 

Calgary, Jan.12,13, 2005. (Photo by DIAND) 

AFN meeting on 
‘Recognition and Imple-

mentation of First Nations 
Governments’, held in 

Ottawa May 2004. (Photo 
by R. Diabo) 

L to R: National Chief Phil 
Fontaine and David Nah-
wegahbow, Co-Chair, of 
AFN Committee on FNG. 

(Photo by R. Diabo) 



dians and their shared citizenship 
within the Canadian federation.  Abo-
riginal and treaty rights are not abso-
lute:  they operate within the frame-
work of the Canadian Constitution 
which requires a balancing between 
the rights of Aboriginal peoples, the 
sovereignty of the Crown, and the 
rights of other Canadians.  This bal-
ancing should contribute to predict-
ability and clarity for the exercise of 
rights, facilitate social and economic 
development, and promote harmoni-
ous relationships among govern-
ments and citizens.” 

• Reconciliation “includes mutual re-
spect for the values we share as Cana-
dians:  democratic values, respect for 
human rights, rule of law and the 
principles articulated in the Canadian 
Charter of Rights and Freedoms.”   

Key elements of the emerging federal strat-
egy are outlined below.   

1. Equalization of all Indigenous Peo-
ples (Status, non-Status, Métis, Off-
reserve):  The Roundtable reflects a 
shift away from federal policy distinc-
tions historically made between status 
Indians (First Nations), non-status Indi-
ans, and Métis.  (Inuit issues in the dis-
cussions are primarily concerned with 
the implementation of existing land 
claim/self-government agreements.)  
Canada will equalize the treatment of 
all different types of Indigenous peo-
ples and will seek agreements with 
urban (off-reserve) populations re-
garding social programs, and require 
inclusion of these groups in agree-
ments which are reached involving 
lands and resources or self-
government.  

2. Canada will recognize Métis rights, 
both in self-government areas (social 
programs such as health, education, 
child and family services) and also 
lands and resources.  Canada is under-
taking a study of historic Métis rights in 
certain regions.  Where they identify 
these rights, they will “pursue initia-
tives with provincial governments to 

secure both Métis and First Nation par-
ticipation in, and benefit from resource 
development activities in tradition ter-
ritories.”  Therefore, if Canada identi-
fies Métis lands/resource rights in Brit-
ish Columbia it will treat these equally 
with the rights of First Nations.   

3. Quality of Life as a Measurement of 
Federal Policy:  Responding to the 
Auditor General’s report, as well as the 
consistent ranking of Indigenous Peo-
ples on the U.N. quality of life index as 
lower than Canadians, Canada will 
focus on quality of life measurements 
(including high-school completion, 
post-secondary participation, employ-
ment, health, life-expectancy, infant 
mortality as well as potable water and 
housing) as a measure of federal policy 
success.  It is therefore likely that fed-
eral funding will be increasingly tied to 
this objective.   

4. Canada is harmonizing data collec-
tion and sharing with the provinces 
and territories, and will likely increas-
ingly bureaucratize the funding formu-
las and procedures that it requires of 
individual First Nation communities.  
Canada’s policy reflects a continued 
drive towards increased accountabil-
ity regarding financial matters 
(reflected in the review of PTO funding 
which DIAND recently undertook).  As 
a consequence, funding will be tied to 
specific results, most likely to the 
achievement of quality of life measure-
ments.   

5. Federal policy will redefine and clarify 
who different Indigenous organizations 
represent, and tie funding to this.  
Canada will streamline (by enforc-
ing a consolidation) the number of 
Indigenous organizations or groups 
that it negotiates with: 

• Canada will encourage Indigenous 
organizations to consolidate, as a 
means of reducing the overall number 
of Indigenous groups or organizations 
that they negotiate with.  Eventually, 
this may include refusing to enter 
agreements or discussions with 

‘Negotiations’ continued from page 17 
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L to R: Three Amigos, Phil 
Fontaine AFN National Chief, 
Clem Chartier, MNC Presi-
dent, Jose Kusugak, Presi-

dent ITK. (Photo courtesy of 
ITK/S. Hendrie) 

Logos of AFN, MNC, ITK 



smaller communities or organizations 
on their own.   

• Canada has concerns about entering 
into negotiations with groups which 
claim to represent Indigenous Peoples, 
but have been challenged as non-
representative of their communities 
(by off-reserve members, hereditary 
representatives, etc.).  Therefore, Can-
ada will have a new policy “requiring 
an approved constitution that identi-
fies governance structures and con-
tains a citizenship code, and account-
ability and redress mechanisms”.  
Such has been the case in the latest 
federal negotiations such as the Nis-
ga’a agreement and recent AIPs. 

• This approach will also be applied to 
different organizations that the federal 
government funds:  “Federal invest-
ment in these [organizations] needs 
to be re-examined to encourage 
greater aggregations, synergies, and 
efficiencies”.  This reflects the con-
cerns highlighted by DIAND in the PTO 
funding review.   

6. There will be increased provincial 
involvement in setting and imple-
menting federal policy regarding 
Indigenous Peoples.  This will be re-
flected both on self-government mat-
ters and quality of life issues, which 
generally are within provincial or terri-
torial jurisdiction (education, health, 
etc.) and also on lands and resource 
issues through the negotiation of the 
incremental treaties or certainty 
agreements discussed below.  

7. The incremental certainty approach 
pioneered in B.C. through the 
B.C.T.C. process will be exported to 
the rest of Canada as the federal re-
sponse to evolving case law regard-
ing consultation and accommoda-
tion (Haida and Taku).  Cabinet has 
approved the negotiation of 
“incremental treaty agreements” or 
“sectoral agreements” to achieve in-
terim certainty, and provide for some 
sort of economic benefit, and possibly 
co-management, while larger land and 

resource treaties are being negotiated.   

• The approval of incremental treaties/
sectoral agreements is meant to ad-
dress the long lengths of time negotiat-
ing final agreements is taking, and to 
address the uncertainty which results 
for industries and the provinces in the 
interim.   

• Incremental or Sectoral agreements 
will provide “predictability and clar-
ity for the use and management of 
lands and resources, rather than nec-
essarily a final, comprehensive defi-
nition of all Aboriginal land rights for 
all time”.   

• Consultation and accommodation will 
include the recognition that Aboriginal 
Title and Rights likely exist, and ad-
dress these through an agreement to 
share in benefits of resource develop-
ment and use.  There is no commitment 
to a sharing of jurisdiction or decision-
making authority in land and resource 
use decisions.  British Columbia’s ex-
isting consultation policy is cited as a 
good example of what consultation and 
accommodation should look like. 

• Certainty will be “based on recogni-
tion and coexistence of rights rather 
than a surrender of rights” as re-
flected in the Nisga’a and Tlicho 
agreements (this is also known as the 
“promise not to practice” approach).   

8. Instead of negotiation loans, the par-
ties may enter into agreements to 
“share benefits” while negotiating 
which would provide the cash to allow 
Indigenous Peoples to negotiate: 

• “[N]egotiating incremental treaty 
agreements…would provide interim 
certainty for land and resource mat-
ters pending the negotiation [of] a 
larger treaty.   Such agreements can 
build capacity and provide economic 
benefits in Aboriginal communities 
during the negotiation process.” 

• Canada anticipates that removing this 
barrier to negotiation should speed up 
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John Watson, former 
RDG, INAC-BC Region, 

was brought into Ottawa 
to head up PCO Aborigi-
nal Affairs Secretariat, to 

export the BC experi-
ence nationally. (Photo 

by INAC) 

Cover of the Nisga’a 
Final Agreement 



The First Nations Strategic Policy Counsel is a collec-
tion of individuals who are practitioners in either First 
Nations policy or law. We are not a formal organiza-
tion, just a network of concerned individuals.  

This publication is a volunteer non-profit effort and is 
part of a series. Please don’t take it for granted that 
everyone has the information in this newsletter, see 
that it is as widely distributed as you can, and encour-
age those that receive it to also distribute it. Feedback 
is welcome. Let us know what you think of the Bulletin.  

Russell Diabo, Publisher and Editor, First Nations Stra-
tegic Bulletin.   
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incentives for both self-governing First Nations 
and Indian Act bands”. 

11. Self-government discussions will not focus on 
rights, but rather on “practical self-
government arrangements or program service 
delivery”.  In this regard, the federal govern-
ment anticipates an increase in provincial in-
volvement and tri-partite agreements.   

I hope that this discussion has provided a useful over-
view of the direction of the development of federal 
policy at the Canada-Aboriginal Peoples Roundtable 
discussions that are occurring.  Please be in touch if 
you would like a more in-depth analysis of the legal 
implications of any of these proposed policy develop-
ments.   

[NOTE: To contact Ardith Walkem you can e-mail 
her at: ARDITH_WALKEM@TELUS.NET]  

the process of finalizing land claim agreements. 

9. Canada will develop a template approach to 
the negotiation of modern treaties or self-
government agreements to standardize nego-
tiations, so that once certain powers have been 
“granted” at one negotiation table, they will not 
have to be re-negotiated at others.   A federal 
template which lists the powers/services that 
Canada is willing to allow Indigenous Peoples to 
take over will be developed.  However, certain 
powers (child welfare, for example) will still re-
quire negotiations with the provinces or territo-
ries.   

10. Own source revenue requirements (where In-
digenous Peoples’ federal funding decreases as 
their own economic development and capacities 
increase) have only been applied to those com-
munities (such as Nisga’a) who entered into 
agreements with Canada.  This has been identi-
fied as a “disincentive to move to self-
government.”  Canada will amend its policies 
to require “own-source revenue treatment and 
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CORRECTION: The Dec. 2004, 
issue had a photo incorrectly la-
beled as Dr. John Paul Murdoch. 
In fact, the picture was Dr. Mur-

doch’s son. 


